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P R O C E E D I N G S

2

(Electronically recorded on January 16, 2007)

3

THE COURT:

4

Mr. Bowler and Mr. Jenkins —

5

handle --

The last one I have is Unruh vs. Castle.
or Mr. Ronnow, you're going to

6

MR. RONNOW:

7

THE COURT: All right. Mr. Bowler.

8

MR. RONNOW:

9
10

Mr. Ronnow for plaintiff, your Honor.

Your Honor, before we begin, just so you'll

not think that there is a stranger usurping our cases from time
to time, this is our new associate, Mr. James Spendlove.

11

THE COURT: Mr. Spendlove, welcome to the court.

12

MR. RONNOW:

13

He's (inaudible) with our firm and will be

trying to plug the hole in the back of my head as we go along.

14

THE COURT:

15

It's your motion, Mr. Ronnow.

16

MR. RONNOW:

17

THE COURT:

18
19
20

He doesn't have enough material, Counsel.

Yes, your Honor.
The facts are undisputed, and you're

entitled to judgment as a matter of law.
MR. RONNOW:

Tell me about it.

Is that your proposed ruling, your Honor,

or are you restating my argument?

21

THE COURT:

22

MR. RONNOW:

Let's see just how short we can make this.

23

THE COURT:

I don't think Mr. Bowler is going to let it

24
25

I'm waiting to hear your argument.

be very short.
MR. RONNOW:

Your Honor —

right. As you have stated,

-31 ] under Utah Rules of Civil Procedure 7(c) (3) (b) , a party opposing
2

summary judgment has specific and express mandatory procedures

3

to follow.

4

restatement of each fact disputed, and for each contradicted fact

5

shall provide explanation of the grounds," not just -- and that's

6

important that it shall be an explanation of grounds, plus

7

citation of record.

8
9

The language in 7(c) is "shall include verbatim

Why that is important is that that —

it is not

sufficient merely to articulate a possible argument without

10

some grounds.

11

no recitation of a specific fact, no restatement of the dispute,

12

no citation to the —

13

contested —

14

of that, and no citation to any authority under that phrase,

15

"explanation of the grounds," no citation to authority that would

16

get defendant to an issue of law, if you will.

17

had —

18

controlling law, either.

19

What we have here is we have no disputed facts,

any record, and by way of verifying a

or a statement that would contest our facts —

none

Even assuming we

we have no issue of facts, there is no dispute as to the

So then just to summarize guickly, the facts that lay

20

the foundation for the law for summary judgment here that are

21

undisputed is that the real estate purchase contract for

22

plaintiff's purchase of the home was prepared on April 1st, 2005,

23

though it was signed by both parties on May 3rd, 2005.

24
25

Now even the defendant's affidavit at paragraph 3 admits
that she signed the REP-C agreement on May 3rd, 2005.

Now that's

an important u n d i s p u t e d fact b e c a u s e the R E P - C a g r e e m e n t
that a closing w i l l occui n* later than March 1 0 th .

So t h e r e ' s a

signature on the R E P - C a g r e e m e n t prior to the s p e c i f i e d
date

provides

closing

Wi tl :i that s i g n a t u r e defendant initialed each p a g e , m a d e no

changes to the d o c u m e n t -- to the R E P - C a g r e e m e n t .

Si le initjdI < M

a page -- p a g e 3 w h i c h i n c l u d e s at p a r a g r a p h 9 that no additional
addenda are i n c l u d e d wi tl i thi s c o n t r a c t .

She i n i t i a l e d a p a g e 4

which p a r a g r a p h 14 p r o v i d e s the typical m e r g e r l a n g u a g e .

It

i ipercedes and r e p l a c e s any and all prior n e g o t i a t i o n s ,
r e p r e s e n t a t i o n s , w a r r a n t i e s , et cetera.
Both p l a i n t i f f and d e f e n d a n t a p p e a r e d at a s c h e d u l e d
. a y 91 'h, 2 0 05 c .1 o s i n g.

P J a i n tiff tendered performance.

refused to perform, refused to convey title.
ndisputed facts, your Honor.

Defendant

Those are the

Based on those facts, of course

v%e have cited in our memorandum CCM, h

" . Mi 1 snp t^r I he long

established holding that without a material -- a genuine issue
f in a t e r i a J f a c 1:, the moving party is entitled to judgment; if
-he moving party is entitled to judgment as a matte-.
Court may enter summary judgment.
II in iMi M w<> hrive ' "- -in integrated, contract that is
integrated by defendant's signature and initialing of each page
of that contract, acknowledging that there is a merger and that
there are no other add end urn i i ic.] uded.
THE COURT:

And there was no delivery of title, no

closing on the date speci fied.

-51

MR. RONNOW:

Correct.

There is no argument or assertion

2

the terms in that REP-C agreement are ambiguous or that there has

3

been mistake or any other defense to a contract.

4

asserted.

5

vs. Mother Earth Industries that an unambiguous contract must be

6

enforced.

7

of their arguments in their response memorandum.

8
9

So we have in —

None is

we've cited the case of R&R Energy

They have not alleged or argued any ambiguity in any

We have cited what I think is the -- a very important
case here, Resource Management Company vs. Western Ranch and

10

Livestock.

11

integrated contract, and the allegation that a party may raise

12

in terms of mistake, or "I don't understand it," et cetera, et

13

cetera.

14

to understand the terms of the contract before he affixes his

15

signature to it, and may not thereafter asset his ignorance as a

16

defense.

17

At 1047 it addresses this issue of enforcing an

The Supreme Court states that each party has a burden

Now defendant has not asserted specifically ignorance or

18

mistake, but is asserting that somehow the contract is —

19

not be enforced under a newly raised theory.

20

raised, raised only in the response to summary judgment of some

21

sort of unsubstantiated fraud.

22

not even pled in the counterclaim as required under Rule 12

23

with any specificity establishing the circumstances of

24

misrepresentation or fraud or concealment, et cetera, et cetera.

25

should

When I say newly

This particular allegation was

So based on the Research Management/Western Ranch case

-6
w>- not only have an integrated contract, but we have a situation
where the defendant should be —

is 1 leJ d by tl lose initials and

signatures to know and understand the terms of that contract as
i mat tei of I aw,
Then we assert, your Honor, also that the signature -the signing and initialing of that contract creates a ~- acts as
a ratification of the contract, iri'dudiiig f hr- delay between the
dates of April 1 and May 3 rd .

We've cited, you know, good

oJ d ai ithori ty, Black's Law Dictionary, your Honor, where the
proposition is defined.

"Ratification, a person/'s binding

adoption of an act already done."
Here we have the REP-C agreement stated on -- dated
April 1st, 2005,

We have asserted in our facts a situation of

"I, if you w.i ] I , tryi ng to track down defendant.
days to track down the defendant .
the agreement.
(i nil1 . i I it in M
agreement.

It takes 30

Tl len she affirmatd vely signs

Doesn't change any dates, doesn't change any
ii id rinv terms, initials every page, signs the

Ratification, your Honor.

So the issue with regard to the delay in date is not
- J r i ] s s u i*.

I i 11, i: • 1M ,M - > n r a t i f i e d .

11 n d e r s t a n d i n g t h a t t h e k e y

operative date here following signature is May 1 G U .
be closed by May 10 th .
May 9th.

it needs to

Defendant appears at the title company on

Plaintiff appears, tenders performance, ready t

has the closing set up.

]

, ,

Defendant refuses to close without any

real explanation as to why.

-71

Now there's one other standard here, your Honor, that

2

comes from the Resource Management Case, and that is a statement

3

by the Court quoting Odeson vs. Malone, a Utah case from 1978.

4

"A duly executed written contract should be overturned only by

5

clear and convincing evidence."

6

facts.

7

summary judgment as a matter of law.

8

convincing evidence either to dispute the facts or argue contrary

9

to the law.

10

So we have a set of undisputed

We have laid out a legal basis that gives us a right to
We have no clear and

What we have in defendant's response memorandum is a

11

series of what I characterize as disputes, but they do not under

12

Rule 7 or under Rule 56 rise to the level of creating either a

13

factual issue or a legal dispute —

14

of law.

15

a legal issue as a matter

They don't substantiate any implied argument —

legal

16

argument in these disputes.

17

authority.

18

including the conclusion that there is some sort of alleged tax

19

fraud without any specificity whatsoever, raised for the first

20

time in the response to summary judgment.

21

a fact, not a single statement as to what constitutes the fraud

22

or what error or what omission, what concealment, what

23

misrepresentation was made by the plaintiffs in a manner that

24

is required —

25

They don't cite to any case

They merely state some unsubstantiated conclusions,

Not a single cite to

substantiated as required by Rule 7(c).

Your Honor, on that basis, as you summarized, there are

1

no disputed facts.

2

signature -- by her signature she has ratified the contract.

3

She appeared at closing within the time for performance, and

4

simply refused to perform.

5

May 9th at a closing arranged for that purpose.

6

plaintiff is entitled as a matter of law to summary judgment for

7

specific performance directing the defendant to convey title of

8

this property.

9
10

THE COURT:

It is an integrated contract.

Her

Plaintiff tendered performance on
On that basis

And if not, the Court will issue a judgment

conveying title.

11

MR. RONNOW:

12

THE COURT:

13

MR. RONNOW:

14

THE COURT:

Yes.
To accomplish the contract.
Yes, your Honor, either way.
All right.

Mr. Bowler?

15

lawsuit if there wasn't another side.

16

Counsel.

17

MR. BOWLER:

It wouldn't be a

Tell me (inaudible)

Your Honor, I'm just going to remind the

18

Court that all things must be viewed in a light most favorable to

19

the

—

20

THE COURT:

21

MR. BOWLER:

Non-moving party.
Right.

I want to remind the Court that

22

this is a Court of equity in this matter, which is a Court of

23

fairness, and that changes the aspect of it a little bit, but

24

let's talk about this.

25

What we have is we don't believe it's a valid contract.

-91

Ms. Killen contacted one of the board of reprep —

2

Real Estate Board of Representatives, indicated to her that it is

3

fraudulent, and of course you know that a fraudulent contract is

4

void on its face.

5

material fact whether the contract is valid in the first place.

6

We believe that there is a genuine issue of

THE COURT:

Counsel, the standard uniform REP-C contract

7

is a form used throughout the State of Utah.

8

the real estate field rely on it.

9

dependent upon it.

10

Washington

MR. BOWLER:

Those operating in

Thousands of transactions are

What makes this contract bad?
Let me continue, and we'll go onto that.

11

If you don't (inaudible) if you don't think that that rises to

12

the level, let's go on to the other contracts.

13

Now there is a Bloomington REP-C.

14

the Court has copies of them.

15

There is three properties that are involved.

16

one is Santa Clara, one is St. George.

17

I don't know if

I got copies of them here for you.
One is Bloomington,

The Bloomington contract where Ms. Killen sold Mr. Unruh

18

a house for roughly at least $35,000 less than its appraised

19

value, that was within three months of when they came in and

20

signed the REP-C for the St. George property.

21

talking about today.

22

THE COURT:

23

MR. BOWLER:

24

THE COURT:

25

MR. BOWLER:

That's what we're

The 200 South property.
The what?
The 200 South property.
The 200 South property.

On the same day

-101

they signed the REP-C for the St. George property they signed

2

another REP-C for the Santa Clara property, which had joint terms

3

reflected back and forth.

4

and forth that the Board of —

5

Washington County Real Estate Board said caused problems because

6

it looked like they were trying to avoid taxes by switching them

7

back and forth.

8
9

It's these joint terms reflecting back
Washington Real Estate Board

—

That's one of the issues that comes into play.

Counsel here, they want you to look at the boilerplate
language of one contract and say, "Your Honor, this is it.

This

10

is the end all, be all of this universe."

11

are streets in Fallujah that I could walk down, and I could say,

12

"There's no war going on here."

13

at the big picture, I can see that it's more than just one

14

street.

15

Now, your Honor, there

If I take a step back and look

That's what we've got here.
We've got three contracts that are interlinked together.

16

Even the proximity of dates indicates that that is what's going

17

on.

18

were three contracts, three properties all together, and if

19

opposing Counsel is saying there is just one contract by itself,

20

that in and of itself is a material difference.

My client believes that that's what was going on.

21

There

Now even if you don't go with that, we've got the

22

tender.

Counsel hit tender twice and said his client tendered.

23

Well, his client didn't tender.

24

Now your Honor, you know how tender works.

25

a widget for $10, you're going to buy the widget for $10.

He did not put money in escrow.
I'm going to sell you
You

-111

give me the $10, I give you the widget.

2

the widget until you give me the $10.

3

into escrow, so it was never tendered.

4

ready, willing and able does not exist, and basically plaintiff

5

failed to perform, and therefore defendant need not perform.

6

I don't have to give you

The money was never put
In the absence of tender,

I can go into a long explanation on that, if you would

7

like, and I can brief that extensively.

8

because twice plaintiff said that he tendered.

9

something, and he didn't.

10

I raise that issue
Tendered means

Now absent a tender they've got to show they were ready,

11

willing and able.

12

ready, willing and able.

13

to the defense that this —

14

So there is a material dispute of fact as to whether or not they

15

were ready, willing and able at that point.

16

They've got to show it, not just say they were
Nothing has been shown to this Court or
they were ready, willing and able.

Now plaintiff makes good arguments, your Honor.

17

response is not the most elegant.

18

is beauty contest, opposing Counsel wins.

19

equity, and the Court has a duty to take in all aspects, get an

20

overall picture of it, because Utah law allows (inaudible)

21

contracts outside of the boilerplate language.

22

THE COURT:

I understand that.

My

If this

This is a Court of

Counsel, I guess my real concern is that

23

I've got a motion for summary judgment in front of me.

I have

24

the contract that Mr. Ronnow is talking about in front of me.

25

I have a deposition, an affidavit, a factual basis that tells me

Do

-121

that these are interrelated?

Do I have a deposition of the

2

member of the board of realtors that said this looks like it's

3

tax fraud?

Is it in the file?

4

MR. BOWLER:

5

not in the file is —

6

not hearsay.

7

What it is showing is that my client had reasonable belief upon

8

which to make that decision.

9

THE COURT:

But she had already signed the contract.

MR. BOWLER:

Well, she had signed the REP-C, but not

10

No, it's not, your Honor.

The reason it's

we didn't want it to be hearsay, but it's

It's not going to the truth of the matter asserted.

11

the —

12

she did not do the

That's why that line is in there.

she had not completed the terms, she had not been there
—

13

THE COURT:

14

MR. BOWLER:

Well, the REP-C is the contract.
Right, but between those two dates she

15

found out what she believed made the contract void and

16

fraudulent, and so she chose not to execute, to go through.

17

—

THE COURT:

Well, I guess you're going to have to

18

convince the Court of Appeals.

19

judgment.

20

MR. RONNOW:

21

THE COURT:

Mr. Ronnow, you may take your

Thank you, your Honor.
I just —

I don't see that I have anything

22

in this record to support anything except granting the motion for

23

summary judgment.

24

I'll get it signed.

25

So if you'll submit your order under the rules

(Hearing concluded)
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JENKINS RONNOW JENSEN & BAYLES, LLP

Counsel foi Plaintiff
1240 East 100 South, Suite 9
St. George, UT 84790
Telephone (435)674-9718
Facsimile: (435) 674-9006

IN THE FIFTH DISTRICT COURT
IN AND FOR WASHINGTON COUNTY, STATE OF UTAH

ARNOLD UNRUH, an individual,

ORDER GRANTING SUMMARY
JUDGMENT AND ORDER GRANTING
SPECIFIC PERFORMANCE

Plaintiff,
v.
CAROL OLLEN, an individual, and Castle
Point, LTD,

Civil No.: 050500805
Judge: James L Shumate

Defendants.
CAROL KILLEN, an individual, and Castle
Point, LTD.,
Counterclaimants,
v.
ARNOLD UNRUH, an individual,
Counterclaim Defendant.

I
This matter came before the court on January 16, 2007, at 10:00 a.m Defendants were
represented by D. Williams Ronnow and Brace C. Jenlcms, of Jenlcms, Ronnow, Jensen & Bayles,
LLP and Plaintiff was repiesented by Odean Bowler. Upon the evidence presented at the hearing,
the Court hereby enters the following Conclusions of Law, Older Granting Summaiy Judgment and
AU 2 OideiSummar) Judgment 1254 01 wpd

Order Quieting Title:
UNDISPUTED FACTS
1. Plaintiff, Arnold Unruh, completed a Real Estate Purchase Contract ("REPC") and dated
it April 1, 2005 for the purchase of the home at 400 South, St. George, Utah ("Home").
2. The REPC was for Plaintiff to purchase the Home from Defendants.
3. Plaintiff made attempts to present the offer to Defendant Kill en.
4. Defendant Kill en, eventually signed the REPC.
5. Although Defendant Killen signed the REPC which was dated April 1, 2005, Ms. Killen
did not change any of the dates on the REPC as it was originally prepared.
6. Closing, under the REPC was to occur not later than May 10, 2005.
7. Plaintiff showed up with the loan officer of his lender at the scheduled closing on May 9,
2005, ready willing and able to consummate the purchase.
8. Defendant ICillian showed up at the scheduled closing, unwilling to close under the terms
of the REPC.
9. Defendants failed to close within the time required under the terms of the REPC.
10. Under paragraph 16 of the REPC Plaintiff is entitled to Defendant's specific performance
of the REPC.
11. The REPC provides for payment of attorney's fees and costs to the prevailing party to any
action brought to enforce the REPC.
CONCLUSIONS OF LAW
1.

The Real Estate Purchase Contract ("REPC") dated April 1, 2005 is an integrated

enforceable contract between the two parties.
2.

By initialing each page and signing the REPC Defendants agreed to each and every

provision of the REPC.
3.

Defendants and Plaintiff are bound by the language within the REPC.

4.

The language within the REPC is unambiguous and is therefore enforceable as a

matter of law.
5.

Plaintiff is entitled to his attorney's fess accrued in enforcing the REPC in this action
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in accordance with paragraph 17 of the REPC in the amount of $21,152.98. See Affidavit of
Attorney fees a true and correct copy of which is attached as Exhibit A.
Based on the foregoing Undisputed Facts and the Conclusions of Law
IT IS HEREBY ORDERED as follows:
A.

Plaintiffs Motion for Summary Judgment is granted.

B.

Defendant shall specifically perform under the REPC as soon as escrow closing may

be scheduled and convey title to the property and home located at 3300 Hamblin Drive, Santa Clara,
UT 84765, also known as:
The East 27.00 feet of Block 17; plus the West One-Half of that parcel of land lying between
Blocks 17 and 18, SANTA CLARA TOWNSITE AND FIELD SURVEY; the East 42.00 feet
of that certain piece of land lying between Block 17 and 18 SANTA CLARA TOWNSITE
AND FIELD SURVEY.
to Arnold Unruh granting him all rights and interests in the above described property.
C.

Defendant Carol Kill en shall pay to Plaintiff his attorney's fess in the amount of

$21,152.98.
DATED this

day of February, 2007

The Honorable James L. Shumate
Fifth District Court Judge
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CERTIFICATE OF SERVICE
Pursuant lo Utah Rules of Civil Procedure 7(f)(2), a true and correct copy of this Order
Granting Summary Judgment and Order Granting Specific Performance and Affidavit of Attorney
Fees and Costs were hand delivered:
Odean Bowler
150 N. 200 E., Ste.208
St. George UT 84770

DATED this ]_ day of March, 2007
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